
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



NOTES. 275 

of care in regard to his neighbor that he would use were the build- 
ings his own, Charles v. Rankin (1856) 22 Mo. 566; nor is he 
bound to shore up his neighbor's building, Peyton v. Mayor of 
London (1829) 9 B. & C. 725. Whether he is bound to give notice 
of his intention to excavate is a question about which the authorities 
are conflicting. The doubts expressed in the earlier cases were settled 
in England in Chadwick v. Trower (1839) 6 Bing. N. C. 1 where it 
was said : " The duty of giving notice in such cases seems to be one 
of those imperfect obligations which are not enforced by our law." In 
the United States, however, there is some authority in support of 
the decision in the principal case that failure to give notice is negli- 
gence per se ; Lasala v. Holbrook (1833) 4 Paige 163 ; Shultz v. Byers 
(1891) 53 N. J. L. 442. Other cases, however, hold merely that by 
giving notice the defendant is relieved from the duty of taking extra 
precautions. Shrievev. istokes (1848) 8 B. Mon. 453 ; City of Coving- 
ton v. Geyler (1892) 93 Ky. 275 ; Bohrer v. The Dienhart Harness 
Co. (1898) 19 Ind. App. 489 ; Bonaparte v. Wiseman (1899) 89 Md. 
12. Still others speak of it as a reasonable precaution. Winn v. 
Abeles (1886) 35 Kans. 85. 

The latter case suggests the true test. The necessity of giving 
notice should depend on what under the circumstances of each case 
is reasonably required. A failure to give notice at all, or, as in the 
principal case, a failure to give notice of the extent of the proposed 
excavation, should be sent to the jury as evidence — though not con- 
clusive — of that want of due care which the defendant should have 
used, Montgomery v. Trustees (1883) 70 Ga. 38. 



Mutual Control of Corporations by Exchange of Majority of 
Stock. — A new scheme of combining corporations, even more inge- 
nious in its conception and more startling in its possibilities than that 
of a holding company, has been frustrated by the New Jersey Court 
of Chancery. The directors and majority stockholders of an insur- 
ance company, and the directors of a trust company, many of the 
latter being also among the former, formed a plan by which the trust 
company was to acquire a majority of the stock of the insurance 
compiny, was to double its own capital, and was then to issue the 
new stock to the insurance company, which, having already some 
shares of the first issue, would then have a controlling interest in the 
trust company. The result would be that the directors elected at the 
first election held by either company after the plan was executed 
would have complete control of both companies, and would hold a 
position from which they could never be dislodged. At the suit of 
some minority stockholders of the insurance company, however, the 
execution of the plan was enjoined. The grounds of the injunction 
were first, that the statutory power of the insurance company to 
" purchase" stocks of other corporations " for the purpose of invest- 
ment " did not include an authority to subscribe to a new issue of 
shares for the purpose of controlling the company issuing them ; and 
second, that the directors had no right to use the funds of the com- 
pany in intentionally bringing about a situation where the voting 
power of stock would be separated from the beneficial interest in it. 
Robothamx. Prudential Ins. Co. (N. J. 1903) 53 Atl. 842. 
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In regard to the first point, a corporation ordinarily has no 
implied power to subscribe to stock of a corporation in the process 
of organization. Smith v. Newark, etc. R. Co. (1894) 8 Ohio Circ. 
Ct. Rep. 583 ; Martin v. Ohio Stove Co. (1898) 78 111. App. 105. 
And it has been held that express power to invest in stocks gives 
no power to subscribe to the stock of a new corporation, Commercial 
F. Ins. Co. v. Florence Cotton Co. ( 189 1) 99 Ala. 1. According 
to the principal case the same objection may be urged against a 
subscription to new stock of an old corporation. 

The second point is a new application of a principle which seems 
to have become well established. At common law stock could not be 
voted by proxy. Taylor v. Griswold (1834) 14 N. J. L. 222 ; Com. v. 
Bringhurst (1883) 103 Pa. St 134. More recently voting trusts, 
under which stock is given in trust to vote as persons not the owners of 
it direct when ihere is no legitimate pooling of interests, have been 
held void. Shepaug Voting Trust Cases (1890) 60 Conn. 576 ; 
While v. Thomas Tire Co. (1893) 52 N. J. Eq. 178. The objection 
appears to be that there is no necessary connection between the gov- 
ernment of the corporation and any large interest in the stock. The 
present case comes squarely within that principle. The directors of 
the two corporations would be under no obligation to hold individ- 
ually more than the shares required to qualify them as directors ; and 
while in theory they would be voting as agents of the corporation, in 
fact they would vote free from all control. The situation, even if 
entered into with the best of faith, would be full of danger to the 
stockholders, and therefore one in which the corporation ought not 
to be placed. The same objection to the directors' voting the corpo- 
rateholdings cannot be urged where there is no interchange of control, 
because there the directors can be made responsible. 

As the decision is the first in a new field, it suggests and leaves 
unanswered many interesting and important problems ; for example, 
the rights of stockholders if two corporations should, in the course 
of occasional investments, find themselves accidentally in possession 
of a majority of one another's stock. 



Real Property — Delivery or Deed to Third Person for 
Grantee not in esse. — It has recently been held by the Supreme 
Court of Utah that a deed conveying land to a corporation not in esse 
at the time of the execution of the deed, placed by the grantor in the 
hands of a third person with instructions to deliver the same to the 
grantee when organized and so delivered by the third person, is 
admissible as prima facie evidence of title in the grantee in a suit 
attacking the title collaterally. Santaquin Mining Co. v. High Roller 
Mining Co. (1903) 71 Pac. 77. The court proceeds apparently upon 
the assumption that the grantor's intention was to constitute the de- 
positary his agent to deliver to the grantee, when the latter came into 
being. 

In Taw v. Bury (1558) Dyer 167, b. a distinction is made between 
a delivery to a third person to the use of the grantee and such a de- 
livery where the instrument was to be redelivered as the grantor's deed 
upon condition performed. This distinction has been fully estab- 



